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PURPOSE 


The Office of the Inspector General (OIG) has completed an audit of complaints related to 
policing in the Skid Row area of Downtown Los Angeles (Audit). The purpose of this Audit was 
to evaluate the quality of complaint investigations and the propriety of the related adjudications 
of complaints originating in the Skid Row area. 


BACKGROUND 


Skid Row has been defined by the Department as the area in Downtown Los Angeles bounded 
by 3rd Street to the north, 9™ Street to the south, Hill Street to the west, and Alameda Street to 
the east. 


In February 2009, the United States District Court, Central District of California, signed a 
settlement agreement between Donald Fitzgerald and the City of Los Angeles (Fitzgerald 

Agreement) which applies solely to the Skid Row area. Some of the key provisions of the 
Fitzgerald Agreement are as follows: 


e “A search incident to arrest is not permitted when a person is merely cited and released in the 
field for an infraction or misdemeanor. An officer may search a person if the officer has 
probable cause to believe the search will yield evidence of a crime or, for a frisk, reasonable 
suspicion to believe the person is armed and/or dangerous, or if the detainee voluntarily 
consents to the search.” 


e “Suspicion-less searches of parolees are permissible so long as searching officers have 
knowledge of a subject’s parole status before conducting the search and the search is not 
arbitrary, capricious or harassing.” 


e “Protective frisks of a person for weapons require, at a minimum, reasonable suspicion that 
the person may be armed or dangerous.” 


e “Handcuffing of a subject is not appropriate absent reasonable suspicion that the subject 
poses a physical threat to officer or others, may destroy evidence, flee, or otherwise interfere 
with the officer's legitimate investigation, or other exceptions permitted under the Fourth 
Amendment.” 


e “An officer may conduct a warrant check on a subject stopped for any reason, but only if the 
time required to complete the warrant check does not exceed the time reasonably required to 
complete the officer’s other investigative duties.” 


METHODOLOGY 


The OIG identified as its audit population 25 complaints that: (1) originated in one of the 19 
Skid Row Reporting Districts, (2) closed in the last six months of 2010, and (3) contained at least 
one allegation of False Imprisonment, Unauthorized Force, Biased Policing, or Unlawful Search. 
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From this population, the OIG randomly selected a sample of 15 complaint investigations 
involving 24 unique accused officers. The sample size of 15 was determined by using a 95% 
confidence level, an expected error rate of 6%, and a precision range of plus 7%.’ 


The OIG reviewed the 15 completed complaint investigation files and listened to all associated 
41 audio-recorded interviews, with comparison to the related written summarized statements. 
Additional background for these 15 complaints 1s as follows: 


Complainant’s Residence: 
o Skid Row 
o Outside Skid Row 


Complainant’s Race: 
o African American 
o White 

o Hispanic 


Complaints investigated by: 


o Internal Affairs Group 
o Central Division 


Complainant’s Gender: 
o Male 
o Female 


Type of Detention: 
o Pedestrian Stop 
o Vehicle Stop 


Result of Detention: 
o Arrested 

o Cited 

o No Action 


13 
2 


Total allegations and adjudications: 


o False Imprisonment 
o Unauthorized Force 
o Biased Policing 
o Unlawful Search 


13 - All Unfounded 
9 - All Unfounded 
3 - All Unfounded 
1 - No Misconduct 


' This sample size calculation formula represents a generally accepted auditing practice. A detailed explanation of 
each parameter is available from the OIG Audit Section. 

* Internal Affairs Group (IAG) generally conducts personnel complaint investigations with allegations of False 
Imprisonment, Unauthorized Force, Biased Policing, or Unlawful Search. However, per the commanding officer of 
IAG, discretion is exercised when assigning investigations based on initial information gathered at the time of the 
complaint intake. 
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As the Fitzgerald Agreement was enacted specifically for the Skid Row area, the OIG assessed 
the Department’s compliance with its provisions. Although all aspects of the Fitzgerald 
Agreement were evaluated, the OIG focused particular attention on detentions, searches, and 
handcuffing. 


The OIG conducted this Audit in accordance with generally accepted government auditing 
standards. These standards require that the Audit be adequately planned, performed, and 
supervised and that sufficient, appropriate evidence be obtained by applying review procedures 
which assess whether a reasonable basis for the findings and conclusion were contained herein. 


OBJECTIVES 


The following Audit objectives, for which 21 tests were developed, were used to evaluate the 
quality of each complaint investigation and the reasonableness of the related adjudications. 


Determine if misconduct was identified and accurately framed.’ 

Determine if the required and necessary investigative steps were completed. 

Determine if recorded interviews were accurately and completely summarized in writing. 
Determine if investigative interviews were conducted within Department guidelines. 
Determine if the adjudication of the allegations was supported by the investigative evidence 
and results. 

6. Determine if key provisions of the Fitzgerald Agreement pertaining to detentions, searches, 
and handcuffing were being complied with. 


Chae ae ee 


Two audit-test matrices were utilized to evaluate the 15 investigative files and 41 related audio- 
recorded interviews. 


SUMMARY OF RESULTS 


Eighteen (18) of the 21 audit tests had a compliance rate of 100% and three tests (Nos. 2e, 5, 
and 6) had a compliance rate of 97% (14/15), summarized as follows: 


COMPLIANCE NO. OF 
No. TEST DESCRIPTION % COMPLAINTS 


Determine if misconduct was identified and accurately framed 15/15 
Determine if the required & necessary investigative steps were completed: 15/15 
Determine 1f all pages of the investigation were present. 15/15 


CB Determine if the investigator’ s chronological log was included in the file. 15/15 
Determine if all interviews conducted by the investigator were recorded. 15/15 
| D | Determine if all identified public witnesses were interviewed. 15/15 


Determine if all Department employees who witnessed or were involved in the 97 14/15 
incident were interviewed, if necessary. 


=| Determine if the investigator addressed all significant inconsistencies between 


interview statements. 100 15/15 





° This includes misconduct alleged by the complainants and public witnesses and potential misconduct raised 
during the investigation that was, or should have been, identified by the Department. 
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COMPLIANCE NO. OF 
G | Determine if all significant physical and documentary evidence pertinent to the 
investigation was collected and preserved. 
H | Determine that there were no significant concerns or questions that potentially 
impacted the adequacy and thoroughness of the investigation that have not 
already been addressed in previous questions. 
Determine if audio-recorded investigative interviews were accurately and PP 
completely summarized in writing: 
A | Determine if the summarized statement was accurate (correctly and fairly 
reflects spoken statement). 
Determine if the summarized statement was complete (includes all relevant, 
pertinent spoken statement). 


Determine if investigative interviews were conducted within Department 
guidelines: 


If the interviewee was a public complainant or witness, determine 1f the 
interview appears to have been at a time and place convenient to the 100 41/41 


interviewee. 
If the interviewee was a public complainant or witness, determine 1f the tone of 
the interviewer was neutral and professional (not hostile or condescending). 

E e 
correct answer). 


Determine 1f the investigator asked all necessary relevant questions. 41/41 


Based on the interviewee's answers to previous questions, determine 1f all 41/41 
necessary logical follow-up questions were asked. 


100 
Determine that the recorded statement does not reflect any additional 100 
allegations made by the complainant/witness that were not already identified. 41/41 
Determine that there are no additional concerns that were not already covered. 41/41 


5 Determine if the adjudication of the allegations was supported by the 
: ee : 97 14/15 
investigative evidence and results. 


Determine if Key provisions of the Fitzgerald Agreement pertaining to 97 14/15 
detentions, handcuffing, and searches were being complied with. 


DETAILED FINDINGS 


CE 





As noted, Test Nos. 2e, 5, and 6 had compliance rates of 97%. Each out-of-compliance test was 
associated with Complaint Form (CF) No. 10-00981 and is described in detail below. 


Background 


Complaint Form No. 10-00981, investigated by Central Division, originated from an incident in 
which officers stopped and cited the complainant for violating California Vehicle Code (CVC) § 
21954(a) (a pedestrian in the roadway outside a crosswalk must yield the right-of-way to all 
vehicles so near as to constitute an immediate hazard). According to the complainant, he was 
walking northbound along the street on the east sidewalk when he observed police officers taking 
enforcement action against a pedestrian on the sidewalk in front of him. To avoid the congestion 
of the sidewalk and interfering with the actions of the officers, he stepped into the street and 


Skid Row Complaint Investigations Audit, Fiscal Year 2010/2011 
Page 5 of 8 
1.0 


continued northbound. Once he passed the officers and observed the sidewalk to be free of 
congestion, he re-entered the sidewalk and continued on his way. Moments later, the 
complainant was stopped by the same officers who had been taking the enforcement action that 
caused him to step into the street.* The officers directed the complainant against a block wall 
where he was searched and handcuffed. After explaining to the complainant that he was stopped 
for walking in the street, he was issued a traffic citation for the aforementioned pedestrian 
violation and released. 


As aresult of the enforcement stop, the complainant made two allegations of police misconduct: 
(1) an officer searched his front pockets without cause, and (2) an officer tossed his jacket onto 
the unclean sidewalk without cause. Both allegations were adjudicated as Non-Disciplinary — 
Officer’s Actions Did Not Rise to the Level of Misconduct. 


Non-Compliant Tests 


Test No. 2e - Determine if all Department employees who witnessed or were involved in the 
incident were interviewed, if necessary. 


In this investigation, there was no indication that either involved officer was interviewed by the 
investigating officer (IO). By not interviewing the officers, the investigation left open the 
question of why the complainant was detained and subsequently searched. 


At issue is whether the officers had adequate cause to detain the complainant for violating CVC 
§ 21954(a). Based on the investigative file, it appears that the IO discounted the complainant’ s 
allegations and noted that “the officer’s actions in this incident were reasonable and permissible 
under California Law.” However, CVC § 21954(a) provides: 


Every pedestrian upon a roadway at any point other than within a marked 
crosswalk or within an unmarked crosswalk at an intersection shall yield the right- 
of-way to all vehicles upon the roadway so near as to constitute an immediate 
hazard. 


In determining whether the officers acted reasonably and permissibly under California Law, the 
OIG reviewed a video recording provided by the Department of the detention. In the recording, 
the complainant was observed walking northbound in the roadway. The recording did not reveal 
any approaching vehicular traffic. As provided in the referenced CVC section, walking in the 
roadway outside a crosswalk is not prohibited and is not a violation until the pedestrian’s actions 
violate the right-of-way of a vehicle. 


The video recording capturing the complainant walking in the roadway does not substantiate the 
officer’s allegation that he violated CVC § 21954(a). As such, interviewing the officers to 
determine their observations of the complainant and reasons for his detention was necessary. 


* A canvas conducted by the I/O of local businesses revealed a video recording of the complainant’s walking route 
and actions leading to his detention which verified the accuracy of the complainant’s stated route. 
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With respect to the complainant’s allegation that the officers “searched his front pockets without 
cause,” the IO noted, “it is evident that the officers had reasonable suspicion that [complainant] 
was possibly armed based on the condition of his apparel and bulging pockets which he admitted 
in his interview.” While the IO suggests that the complainant presented a threat to the officers, 
this only reflects the IO’s perspective and not necessarily that of the officers. Department policy 
provides: 


It is a long-settled point of law that an officer may, during a lawful detention, 
conduct a pat-down search for weapons when the officer reasonably believes the 
suspect might be armed and/or dangerous.” 


Although the complainant acknowledged that his pockets were “bulging and full of several hard 
items,” the information cannot, based on the available evidence, be established as the basis for 
the search. The ultimate determination of the basis for the search, and whether the officers 
reasonably believed that the complainant may have been armed and/or dangerous, can only be 
established by assessing the officer’s justification for the search. As such, it was necessary to 
interview the officers. 


Test No. 5 — Determine if the adjudication of the allegations was reasonable based on the 
investigative evidence and results. 


Allegation No. 2, the assertion by the complainant that he was searched without cause, was 
adjudicated as Non-Disciplinary — Officer’s Actions Did Not Rise to the Level of Misconduct. 
Department guidelines allow this adjudication when the preliminary investigation reveals that the 
allegations did not rise to the level of misconduct and/or the named employee’s actions were 
protected by law or found to be consistent with Department policy or procedure.° Furthermore, 
the Department has limited the use of Non-Disciplinary adjudications by excluding specific 
allegations from a Non-Disciplinary adjudication, including complaints that allege unlawful 
search and/or unlawful seizure of person or property.’ Given that Department policy specifically 
exempts allegations of unlawful search from Non-Disciplinary adjudication, the OIG believes the 
adjudication of this complaint was erroneous. 


The Commanding Officer wrote as part of his rationale in adjudicating this complaint as Non- 
Disciplinary, “by the complainant’s own admission during his interview, the ‘search’ was limited 
in scope to the front pockets of his pants. He further admitted those specific pockets were 
bulging and full of several hard items. This bulging would provide sufficient legal cause for the 
officers to conduct a pat down for officer safety.” The OIG does not disagree that bulging 
pockets could potentially provide sufficient legal cause to conduct a pat down search; however, 


> Standardized Roll Call Training Program, Pat-Down Searches (LAPD No. 12-03). 
€ Manual Volume 3, Section 818. 


’ Manual Volume 3, Section 818: “A complaint may be classified as Non-Disciplinary when all of the following 
criteria are met at the time the complaint is initiated: [. . .] The complaint does not allege any of the following: 
Unauthorized force; discrimination of any kind; unlawful search and/or unlawful seizure of person or property; 
dishonesty; domestic violence; improper/illicit use of alcohol, narcotics, or drugs; sexual misconduct; theft, or 
retaliation/retribution against another employee” 
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the OIG believes that without statements by the officers, there is insufficient information to 
determine the appropriate adjudication. 


Test No. 6 — Determine if key provisions of the Fitzgerald Agreement pertaining to detentions, 
handcuffing, and searches were being complied with. 


The Fitzgerald Agreement stipulates in part: 


A search incident to arrest is not permitted when a person is merely cited and 
released in the field for an infraction or misdemeanor. An officer may search a 
person if the officer has probable cause to believe the search will yield evidence 
of a crime or, for a frisk, reasonable suspicion to believe the person is armed or 
dangerous, or if the detainee voluntarily consents to the search...[the] handcuffing 
of a subject is not appropriate absent reasonable suspicion that a subject poses a 
physical threat to officers or others, may destroy evidence, flee, or otherwise 
interfere with the officers' legitimate investigation, or other exceptions permitted 
under the Fourth Amendment. 


Subsequent to a detention for an infraction, the officers searched and handcuffed the 
complainant, acts prohibited by the Fitzgerald Agreement without further articulation of 
reasonable suspicion. Although the IO had information about the complainant that may have led 
the officers to that determination (bulging pockets), only the involved officers can speak to their 
State of mind. As an interview of the officers was not conducted, the reasons for their actions 
cannot be properly assessed. 


After a review of the available evidence including the written documentation and video 
recordings, the OIG believes that there is insufficient evidence to determine if the officers relied 
on reasonable suspicion to search and subsequently handcuff the complainant, as required by the 
Fitzgerald Agreement. 


MANAGEMENT’S RESPONSE 


On June 15, 2011, the OIG met and discussed the results of the Skid Row Complaint 
Investigations Audit with the Commanding Officer of Central Area, who expressed general 
agreement with the audit results. 


On June 30, 2011, the OIG discussed the results of the Skid Row Complaint Investigations Audit 
with the Commanding Officer of Internal Affairs Group Administrative Investigation Division 
who expressed general agreement with the audit results. 
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CONCLUSION 


The OIG concluded that overall the Department conducted complete, accurate and good quality 
complaint investigations while adhering to Department practices and procedures. With one 
exception, the OIG found that the complaint adjudications were supported by the available 
evidence. This conclusion was supported by the OIG’s detailed review of 15 personnel 
complaint investigation packages and the high compliance rates (97% or above) for all 21 audit 
tests. Furthermore, the OIG concluded that overall the Department complied with the provisions 
of the Fitzgerald Agreement. 


